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TEXAS WILL BASICS day.

One of the principal functions of a Will is enabling a testator to transfer property in the specific manner that the testator de-
sires, rather than the manner prescribed by the statutes that control in the absence of a Will. A Will preserves a record of the
testator’s real intentions and desires regarding his or her property, so that those intentions and wishes may be carried out
when the testator dies. A person may devise and bequeath by Will all the estate, right, title, and interest in property the person
has at the time of his or her death, subject to the limitations prescribed by law If a person dies leaving a valid Will, all of the
testator’s estate disposed of by the will (subject to payment of debts and delinquent child support payments) vests as set forth
in the Will.

In contrast, the entire estate of a person who dies intestate (without a valid Will) automatically vests according to the statutes
governing intestate succession. The disposition of property prescribed by these statutes may be very different from that in-
tended by the decedent. Furthermore, any portion of a person’s estate that is not specifically disposed of under a lawful Will
also vest according to the law of intestate succession. Thus if a person disposes of only a portion of his or her estate by Will,
the person dies testate as to that part of the estate and intestate as to other parts of the estate.

Texas statutes do not explicitly define the form that an instrument must take to constitute a Will. However, a testamentary
instrument is a Will if it merely (1) appoints an executor or guardian, (2) directs how property may not be disposed of, or (3)
revokes another will. The general definition of a written Will is an instrument that (1) disposes of a person’s property, (2) is
effective on that person’s death, and (3) is by its own nature capable of being altered and revoked during the person’s life-
time.

To be effective as a Will, a writing must also be executed according to statute. A writing that does not contain the essential
characteristics of a Will and that has not been executed according to statute cannot be admitted to probate. Strict compliance
with the statute is required. Texas has not adopted Uniform Probate Code § 2-503, which allows a Will to be admitted to pro-
bate if it substantially complies with the execution requirements.

In addition to having all of the essential characteristics of a Will, a document generally must comply with statutory require-
ments to qualify as a Will. However, these statutory requirements do not necessarily apply to Nuncupative (oral) Wills, which
are no longer allowed in Texas, and Holographic (wholly handwritten) Wills.

The first of these statutory requirements is that the instrument be in writing. The second requirement is that the instrument be
signed in person by the testator or by another person at the testator’s direction. The third requirement is that the instrument be
attested to by two or more credible witnesses who are more than 14 years old and who subscribe their names to the Will in
their own handwriting in the presence of the testator.

If you would like more information on how rules and regulations and statutes will affect your Will, please contact Scott Bar-
rett to set up a consultation.

TO REMOVE YOUR NAME FROM OUR MAILING LIST, PLEASE . QUESTIONS OR COMMENTS? EMAIL US AT OR CALL 713.526.1883.




